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UNTTED STATES ENVIRONA

IN THEMATTER OF 3
)
MeNabh Grain, Inc, 3 DOCKET NO.CAA-10-2009-0243
) CONSENT AGREEMENT AND
Respondent. ) FINAL ORDER
. }
L AUTHURITY
} This Consent Agreement and Final Order (CAFO] 15 issued under the

or Complainant) by Section | 33(6‘-) of the Clean Alr Act {CAA or Act), 42 US.C
§ ?‘«‘% 13(d). The Administraior has delegated the authonty o 13sue the Final Order
contained n Section V. of %i}ig- ;C‘I&?{} to the Regional Administeator of ERA, Region 16,
who in turn has re-delegated i?zis authority to the Regional Judicial Dfficer. S
2. Pursuant to Section 113{d) of the CAA, UL § 74134d), and in accordance
with the “Consolidated Rules of Practice Goverping the Administrative Assessment of Civi)
Penalties” (Part 22 Rules), ZFA hereby issues, and McNabb Grain, Inc. (Respondent) hereby
agrees to issuance of, the Final Order contained in Section V. of this CAFQ.
3. in accordance with 40 C.F R § 22.13(b), issvance of this CAFO commences
this proceeding, which will conclude when the Final Order contained in Section ¥, of this
CAFO becomes effsctive.
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4. Section 11, of this CAFD contains a congise statement of the statutory and
factual basis for the allezed violations of the CAA. Section [ of this CAFO contains the
delineates the termy of sentlement agreed to by the panties in this matier.

H. BACKGROUND

5. Pursuant to Section 301{2) and (d){4) of the CAA, 42 U.S.C. § 7601 and
7601{d) 4}, EPA has adopted.-air quality regulations that apply to aiv pollution sources on Indian
Reservations in Ideho, Ovegon, and Washington, witch are codified ar 40 CF.R. Parr 49,
Subparis T and M. These rules are kKnown as the Federgl & r Ru es Tor Indian Reservations in
Region 10 {(FARR) and became effective on June 7, 2008 ”

6. The FARR provisions that apply on the Fort Hall Indian Reservation are

;ncor;;c}raicd by reference st 40 CF.R. § 49.1071002) through ().
7. 40 C.F.R. § 49.126, the rule for limiting fugitive particulale matier eiissions, is

moarparated by reference 2t 40 CFR. § 49.10710(d) and applies o the owner or operator of any

source of fugitive particulale matter emissions on the Forr Hall Indian Reservation.

& 40 C.FR. § 48.126{d) requires that the owner or operator of any source of fugitive
particulate matier emissions, including any source or activity engaged o maternisls handling or
SHUEBE consteuetion, demolition, or aity other opaxation that is of may be a source of fugitive
paiticulate roatter emissions, must take.all reasonable precautions to prevent fugitive particulate

SITHSSIONS.
g 40 CF.R. § 49,126 () 1){) provides that the owner or operator of a source of
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fugitive particulzte matier emissions shall (a) anouglly Sz.zz’;'ey its facility during typical operating
cendifions and meteorological conditions conducive o producing fugitive dust 1 determine the.
sources of fugitive particulate matter emissions; and (b) document the resatts of the survey,
wcluding the date and tme of the survey and deatificstion of any sources of fugitive particalate
maiter ermissions found. For now sources or new ogerations, a survey must be conducted within
3¢ days after cornmencing operation.

10, ADCFR B 49,1260} 1)1y and (i5) provide that if sources of fugitive particulate
matter emissions are pretent, the owner or operatorshail (3l determine the reasonsbic
precautions that will be taken to prevent fugilive parbiculate matter ernissions; and (b) prepare,

#y
and update as necessary following esch survey, & wiritten planthat specifics the reasonable
precautions zéa%: will be taken and the procedures to be {ollowed to prevent fugitive particulate
mwatter emissions, wcluding appropriste monitoring and recordkeeping.

11. 40 CF.R. § 49.126{(e)(1){iv) requires the owner or operater 10 implement the
written plan, and maintain and operate all sources o rinhndze fugitive particolate matder
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five years that dovument the surveys and the reasonable precautions that were taken to prevent
fugitive particulate malted emissions.

13, 40 CFR. §492.138(d, which 1s incorporated by reference at 40 CFR.
§ 49.107100), requives any porson who owns 01 epetates an air pollution source subject 1o this

section on the Fort Hall Indian Resevvation, exsept Tor Part 71 sources {major sourges), to
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vegister the source with the fepional Administrator and su?;zmiz reports as specified 40 CF R
§ 49 138{e).
GENERAL FINDINGS

P4, MoeMabb Ui, Ine (McNabb Grain) 18 & genergd business corporation
%fzmr;}mfg;g@;&ﬁazzém the taws of Hiaho.
15, McNabb Grais iscusrent y the owner and operator of & oility located at 1384
Beschorafll Avenue on the Fort Hall Indizn Reservaiion near Pocatelio, Idaho (all such yesl
proparty and any siuctures or equipment loeated on such property shall be veferred fo as the.

“MeNabb facitity™).

£,

6. Activities that generate fugilive particiiate matter emissions, including storing,
loading, or transporiing graif, are cuirently being condueted, or have been conducied, at the
MeNKabb facility.

| 7. MecNabb Grain is; therefore, an owner or operator of a source or sources of
fisgitive pacticulate matter emiss é.ztt;s(

{8 McNabb Grain is subject io the rule for the regisiration of adr pollution sources
and the reporting of emissions, 40 CF R, § 49,138, beeause if is an alr poilotion source and does
not meet the exernplions lsted in 40 CF R §4%.138().

12, Beotion 13 of the CAA avthorizes BEPA to conmence an admand ﬁ%”g*z Y
ection for the assessment of civil penalties of up to $25,000 per day for sach viekaiion
whenover any person bas violated or g violating any requirsment ofthe ©A8A, Pamuant o
the Federal Civil Pensliies Inflation Adjustment Act of 1990, 281U 8.0 § 2471, as

amended by 31 U.S.CL§ 3701, and as provided in 40 CF R, Padt 19, this amount Increased.
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to $27,500 por day for each viclstion ocsurring on and after Tmnwry 31, 1997, and furdbier
increased 10 332,500 per day for each violation ccourring on or affer March 13, 2084,

HI ALLEGED VIGLATIONS

Count }

20. Under 40 CFR, § 49.138e)(1), the owner or operator of an alr pollution source

that existed on June 7, 2005, the effective date of the FARR, must initially regigter the source
with EPA no later than February 18, 2007,

2. Under 40 C.F.R. § 49.138(e)(2), after initial registration, the owner or

operztor of an air pollution source must re-register with I‘?ﬁ:{ vb}f Febroaty 15 of cach vear,

22, Mehabb Grain did not submitto EPA an inital registeation ag reguired by 40
C.ER. 549 138(d) and {e}{ 1} on or before February 15, 2007

33, McNabb Grain did not submit to EPA an annualregistration as required by 40
C.FR. §49.138(4) and {&X2) on or before February 15, 2008.

24, BcoMebb Grain did not submit o EPA ap annual registration as required by 40
LER, S48 138(d) and (e 2) on ov bifore February 15,2009,

25, MoNabb Gran friled to comply with the initial and annual registration
requirements of 40 C.ER. § 49.138(d) and (&), begiamng February 15, 2007, and gontinuing
annuslly until MeNabb Grain submitied a lase nitial registeation and amual updates © corrset
these viglations on Margh 16, 2009,

Count 2
26, Under 40 CFR. § 49126{d)(1), any pirson who owns or vhaiales.a sobtee of

ket Mo, CAA-TIO05.0243
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particulate matter emissions and must maintain and omziate"tizs source to minimize fugitive
particulate matter emissions.

27.  OnJuly 15, 2008, an EPA inspector observed emissions of fugitive particulate
matter released from loading trucks with grain at the McNabb Grain facility. The grain was
loaded into the trucks from a discharge spout high enough above the truck to cause fugitive
particulate matter emissions. Control devices are widely available to control emissions from
grain discharge spouts, and no such control device was Iy use at the McNabb Grain facility until
one was instailed on or aboui April 30, 2009,

28.  McNabb Grain failed to take all reasonable precautions to prevent fugitive

%
particulate matter emissions from at least July 15, 2008 until Aprii 30, 2009, in vielation of 40
CFR. §49.126(d){1).
Count 3

29, Under 40 CFR. § 49.126{e}{1)(1), any person who owns or operates a source of
fugitive particulate matter emissions must annually survey the source(s) during typical _OPe_fajti_ng
and meteorological conditions to determine the-squrces of fugitive particulate matier emissions.

30. MeNabb Grain did not conduct an annual survey of sources of fugitive particulate.
matter emissions until March 16, 2009,

31 McNabb Grain failed to conduct a survey to detenming the sources of fugitive
particulate matter emissions by the due date of June 7, 2006, one year after the effective date of

the FARR, and annually thefeafter until March 16, 2009, in violation of 40 C.FR.

§ 49.126(e)(1)(1).
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Count 4

32, Under 40 CF.R. § 49.126(2)(1 (i) and (i1} any parson who owns or operates 2

souroe of fugi
precautions will be taken to provent fugitive particulate matter eméé@ianﬁ and prepare gnd update
as necessary following each amissions survey a wrilten plan that specifics those réasonuble
precautions and procedures 1o be followed.

33, FromJuse 7, 2006 unti) March 16, 2009, MoeNabb Grain did not prepase and
update 2 written plan that speaibied the reasonable precautions that will be taken and the
procedures to be followed to prevent fugitive particulale matter emsissions.

34, MeNabb Grain failed o determine the ressonable presaitions and prepare a

Eixg

written plan for preventing Bigitive particulate matier emissions in viclation of S0 CF R

"

§ 49.126(e)( 1)) and Gil).

Count 3

L)
LA

Under 40 CF R § 49.1268{e} 1}iv]}, any porson who owns or operates s source of

pter-aimssiens wast implement the written plan and maintain and-operate.

the source to minimize fugitive particulate matter emissions,
36, MeNabb Grain failed to tmplement. 2 vritten plan To maintain and operste the
WMieNabb facility to minimize fugitive particulate mittier emissions from June 7, 2006, through

March 16, 2009,

]
-l

MeMavh grain fatled to implement a writien plan to ninimize fugitive partiilate

matter emissions i vicleton o040 U F R, 49128 10v)

EPA Region 10
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Count 6

18, Undeér 40 CF.R. § 49.1286{e)(1){(v), any person who 0wns oF operates a source of
fugitive particulate mater emissions must imaintain records for five years that document the
surveys and the reasonable precaurions that were taken (o prevent fugitive perticulate matter
grpigsions,

39, RMoNabb Grain does not have recocds that docmment the surveye and the
ressonable precautions that were (sken o prevent fugitive padiculale mader emissions for the
period betwesn June 7, 2006, and March 16, 2005,

40, MeNabb Grain fziled 1o maintain records that document the surveys and the

*
reasonable precautions that were faken to mrevent fugitive sl ernissions ia violation of 40
CER. §49.126{e) 1))

IV, CONSENT AGREEMENT

EPA and Respondent, by their undersigned yepresentatives, hereby stipulate and
agree as follows:

+ 41w Respondant stipulates thal EPA has jurisdiction over this maiter.

42, Raespondent neither admite nor denles the specific faotval allegations sel
forth in Ssetions I and 11 of thus CAF(.

43, Upon consideration of ihe factors In Seetion 113{e) of the CAA 42 UB L
§ 7413{¢}, and i aocordance wikh the EPA Region 18 Clean Air Act Civil Penalty
Guidelines for Indian Reservations, EPA has determined and Respondent ageees that an
appropriate penalty to settle this action is FIFTEEN THOUSAND FOUR HURDRED

AND SIXTY TWO DOLLARS (515,462,060,

Droekes Moy, CQ&“EGMQGOQ*G;‘%Q EW}A m@gi{m 10
Congeot Agredment and Final Order {30 i »fx%nue QR ~138
Merinbh Graip, Ins. ;
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44.  Raespondent consents 1o the issuance of the ?mai Order set forth berein, and

to payment of a civil papalty of FIFTE
TWO DOLLARS (313,462 00) within 30 days of the efifective date of the Final Order,

45, Payment under the TAFQ shall be mate by cashiers oF cériified check or
money order, made pavable to the order of "United States Treasury™ and delivered to the
following sddress:

.S, Environmental Protection Agency
Fines and Penalties
Cincinnati Finance Center
PO, Box 979077
St Lows, MO 63197-9000
_
Respondent shall note on the payment Respondent's name and address, the case name, and

the dockel number of the caze and shall subimit a photocopy of the pavment to;

R&gion 10 Hearing Clark

US EPA Begion 6

1200 Szxz?x&?«é‘mﬁ&f uite 900, OR{C-158
Seattle, Waslinglon 98101

ffs,{%:zz' é}z}m i E.}M%

46.  Should Respondent il fo pay the penally assessed by this UAFD againsg
Respondent in fizll by iLs due date, the entive unpaid balance of the penalty and acerued
inferest assessed against Resportdent by this CAFD ghall become immedintely due and
owing. Should such 2 fatlure to pay eecur, Respondent may e subject (0 a civil action

pursuani to Section 113{d)(5) of the CAA, 42 UR.C. § 7413(d}(5), to collect the assessed

Piooksf No, CAA-F-20050343
:wm%ém Amreoment and i xs}'fz_i;i ireler
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penalty under the CAA. In any such collection action, thc‘\falidi_ty,- amount; and
appropriateness of the penalty-shall not be subject to feview,
47.  Should Respondent fail to pay the penalties assessed by this CAFQ tn full
by their due date, Respondent shall also be respensible for payment of the fotlowing
amounts:
a. Interest, Any unpaid portion ofthe assessed penalty shall bear interest at
the rate established pursuant to 26 U.S.C. § 6621(a)(2) from the effective date of the
Final Order, provided, however, that no interest shall be payable on any portion of the

assessed penaity that is paid within 30 days of the effective date of the Final Order.
L

D. Attorney Fees, Collection Cogts, Nonpayment Penalty, Pursuant o

and interest assessed against Respondent, Respondent shall alse be required to pay
the United States’ enforcement expenses, including but not limited to attorney fees

and costs incurred by the United States for collection proceedings, and a guarterly.

nonpayment penalty for each quarter during which such failure o pay persistse- . o v

Such nonpayment penalty shall be ten percent of the aggregate smount of

Respondent’s outstanding penalties and nonpayment penalties accrued from the

beginning of such quarter.

48. R‘espondent agraes not 1o claim or attermpt to claim a federa! or state income
tax deduction or credit covering all or any part of the penaity paid to the United States

Treasurer under this CAFO.

Dockst Mo, CAA-10-2009-0243 EPA Region 10
Copsent Avresirent and Fina! Order 1206 Sutty Avenue, ORC-158
MeNahinSrain, Ine Searje, Washingion 98101
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49, Respondent represents that it ia duly mt’i’zarivzgd to expoute this CAFO and
that the party signing this CAFO on its behalf is duly authorized 1o bind Respondent to the
wams of this CAFG.

3G, ‘The provisions of this CAFG shall bind Respondent and s officers,
direrlons, rents, servamts, employees, suscessors, and assigns.

S1. Respondent explicitly waives its right to contest the allégations contained in
this CAV(O and o ag;g;f{z;g;_i_ the Final Order contained hersin,

52.

Tk

wii ¢osts in bringing of defending this action.

&€

L
Lk

This CAFO shall not relieve Respondent of s oblipation 13 comply with ali

EFA Region 10
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applicable provisions of federal, state, or logal law, nor shall it be consried to be a ruling

on, or determination of, any issue related o any federal, state, or local permit.

STIPULATED AND AGREED BY:

FOR
RESPONDENT

.? {}R &
_ fﬁ/@éﬁ /%é bl
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V. FiNaAL ORDIER

54.  The terms of the foregeing Consent Agreement are hereby ratified and
with the forsgoing terms of seitlement.

5. This CAFQ copstiies arelease and settloment by EPA of gl ¢laims S
civil penalties pursuani 1o the CAA for the particular viokstions alleged m Sections [ and
1 of this CAFO. Inaccordance with 40 CF R § 22.514a), nothing i this CAFO ghall

affscrthe right of EPA or the United States 1o pursus appropriate injunctive or other

#,

equitable relief or crimnal sanctions for any x’i{}.iatiiiz-z}gﬁgff;iaw,_ This CAFO does not waive,
extinguish, or otherwiss affect Respondent’s obligations a%; somply with all applicable
pravisions of the CAA and regulations and permits issued thereunder.

36, Respondent shall pay a civil penalty In the amount of FIFTEEN
TH;JUSAND FOUR HUNDRED AND SIXTY TWO DOLLARS ($15,462.00) as

provided in Section IV, above.

57, This Fipal Ocder shall become effective upon filing,

S0 ORDERED this “eliay of (7

EPA Region 10

1200 Sixth Avenue, ORC-158
Beatile, Winsthmuon SR10L
Felaphone: (20615
B (206) &5
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CERTIFICATE OF SERVICE

The undersigned certifies that the original of the attached CONSENT AGREEMENT
AND FINAL ORDER in In the Matter of: Robert Meyer, DOCKET NO.: CAA-10-2009-
0243 was filed with the Regional Hearing Clerk on October 27, 2009.

On October 27, 2009 the undersigned certifies that a true and correct copy of the
document was delivered to:

Shirin Venus, Esquire

US Environmental Protection Agency
1200 Sixth Avenue, ORC-158

Suite 900

Seattle, WA 98101

Fu'rthcr, the undersigned certifies that a true and cdirect copy of the aforementioned
document was placed in the United States mail certified/return receipt on October 27, 2009, to:

William B. McNabb

President and Registered Agent
McNabb Grain, Inc.

P.O. Box C

Pocatello, ID 83205

DATED this 27" day of October 2009.

C.

Carol Kennedy 7
Regional Hearing Clerk
EPA Region 10



