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BEFORE THE 10UNITED STATF,s ENVlRONNIENTAL PR"T1CrI',ii1.\' ;:ai' 

1>1 THE MA ITER OF: 	 ) 
) 
) 

:v1c~abb O:'ain, Inc, 

CONSENT AGREE'VffiNT AND 
Re.spondent. FINAL ORDER 

1. AlJTHORlTY 
<. 

l. Th:s Conssnt Agreement and Fina! Order (CA1'O) is. Issued under the 

authorltv vested in the Admiolst:ator of the U"S. Environmental ProtectiOl: A£CHC'V (EPA. 	 . . 
or Complainant) by Section 113(d) of the Clean Ail' Act (CAA or Act), 42 U.$.C 

§ 7413(d} The Administrator has ddegatee the authority to issue the Final Order 

contained in Section V, OftOl5 CAFO to the Regional Administrntor Region 10, 

who in turn has re-delcg3.ted this authority to the Regional Judicial Officer. 

2. Pursuantto Section 113(d) orihe eM, 42 C,S.c. § 7413(d), and iu acc·orrlance 

with the '-'Consolidated Ruies ofPractlce Gover::~n:g the Adminisirative AS3c3s:;nen~ of Civil 

Penal:-Ju:;" (PErt 22 Rules), EPA hereby issues, and M~~abb Grain, Inc. (Respo:1dent) hereby 

to Issuance of, ~he Final Order contained in Section V. of this CAFO. 

3. In accordance with 40 C.f.R § 21.13(b), issuance of this CAFO commences 

this proceeding, \vhich will conclude when L1t Final Order contained In Section V. of this 

CAFO ;,",scne}"s effective. 
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4. Section II. of this CAFO contains u concise staten)Cflt of the statutory and 

faciua! basis fur the al vi;)la~iol1s of the CAA. Section IlL o:rnis CAFO conta!ns the 

specific provisions of the eM that Respondem is alk'g;;;d to violated. Section IV 

de1"",,"[<,, the t¢rOl$ of settlement agreed to by the parties. in this: matter. 

II. llACKGROUND 

O. Pursuant to Section 301(a) and (d)(4) of the CAA, 42 U.S.C. § 7601 (a) and 

760l(d)(4), EPA has adopted air quality regulations that apply to air pollution sources on Lndiall 

Rt'se:-vatiol1s in Idaho, Orego::l, and Washir..gton, \vh~ch are codi71ed ar 40 C.F,R. ran t19, 

Subparts C and M. These rules are known as the Feder~1 i\)f Rules for IndJar: Reservations ie , 

Region 10 (FAR.TZ) and became effective on June 7, 2005. 

6. The F ARR p;ovisions that apply on the Fort Hall Indian Reser,·ation Jre 


incorporated by reference at 40 CYR. § 49J07JO(a) through (1). 


7, 40 CLR. § 49.126, the nIle for limiting fugitive particulatv matter emissions, is 

incorporated by reference.at .'10 c'F.R. § 49.10710(d) and applies ro t:,e O'.·\':1er or operator of any 

source of "::,5th,e particulate matter err:,,,::o:1' on the Fort Halllndian ReservatiQr;. 

8. 40 CLR. § 49.126(d) requ;res thai. the O\Vller Or operator of any source of fuglti've 

pdrti;:-ulate matter emissIons, incLJding any source 0; activity engaged in materials hanc.:ing or 

storage, construction, demolitior., or any other OpcI;1t:on (hat is. or may be a source o~ fl;g;~;V:'; 

partio.date matter cmissio:1s, must take nil reasonable precautions to prevcm fugitive particulate 

matter emissions and must m.aintair and operate the source to minimize fugitive particlliate matter 

emissIOns 

9 40 C.F.R. § 49: 26 (e)( 1 )(i) provides thac the owner or operator of a source of 
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fugitive particubtc Clatter emlss!ons shall (a) annually surve:; its fSCli:ty during typical operadng 


cond:tior\$ and meteorologicaf conditions conducive to producing :"ugitivC' 

sources of fugitive particulate matter emissions; 2:1d (b) cocument the results of the survey, 

including tb.: date and tit,e of the survey and !acetification of any $::urCC$ of fugitive particuh:1C 

~.nter emissions found. For new sources 0: new operations, a survey must be conducted with:n 

30 days after commencing operation. 

to. 40 C.F ,K § 49.126(e)O )(ii} and (iii) provide that if SQ'JfCeS of fughivc ?aJticu;ate 

matter emissions are preSCni, the owner or operator 

pcecautions that wiJ! b0 taken to prevent fugitive. partie.Glate macter emissions, and (b) prepare, 

and update as nec.;:ssary following ca6 survey, a w::-itten plan ~1at s;Jedfi;:;s the reawnable 

precautions that will be taken and L.1c procedures to be followed to prevent fugitive particulats 

matter emissions, indudlng appropria:t: mOlli:Q~ing and recordkec;Jing. 

11. 40 CF,R" § 49.126(e)(1)(iv) requires the oWlieror operator to implement the 

written plan, and maintain and OyCLltt aH sources to min:mi%c fugitive psrticulate matter 

12, 40 CF,R. § 49.126(c)(1)(v) requires the OW;lcr or operatm to maintain records for 

five years that document the surveys and tbe reasonable precautions that ..vere taken to prevent 

fugitive psrticulate maHer emissions. 

13. 40 C.F.R. § 49.138(d), which is incorporated by reference at 40 C.F.R. 

§ 49.1071 OeD, Fltquires any person who OWf'.S or operates an air pollLltioa source subject 10 this 

section on the Fort Hall Indian Reservation, except for Part 7l sources (JI1ajor sources), to 
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reg:ster tbe 50u,ce wit."'! the Regional Administrator and submit ::epons as specified 1n 40 CF R 

§ 49.<38(e). 

GENERAL FINDINGS 

14. 

incorporAted under the laws of Idaho. 

15. McNabb Gra!:) is currcn:ly the owner lad operator of a facility 1o,,,,," at 1384 

Beechcraft Avenue on the Fort Hall I;)dian Reserva~ion near Poc<:ltelio, Idaho (an such real 

pfJ)PZrty a:ld an; $truCtures Or equipmeol located on such propelty sbuU be rdenTd :(, as Iht 

"Mc'Kabb facility"). 

[6. Acfrvit!c-s tho; genemte fugitive particulate matter emissiuns, including SlO·,jcg, 

loading, m transporting Gre currently be tog conducted, or bave been conducted, ot the 

McNabb faciiity. 

17. McNabb GraiIi is, therefore., an owner or operator of a sour~e or sources of 

tl:gltive particulate matter em:ss!o!)S, 

18. McNabb Grain is sur~ect to the rule for the registrfltioo of alr pollution sources 

and the reporting of emissions, 40 C,f ,R, § 49,138, because i: is an air pc:'lul1(;n suur;;;: a:::d does 

not meet the excf!1ptions listed in 40 CF,R. § 49J38(c), 

19. Section 1l3(d) oflhe CAA a\..lth;)ri?\~s /\. to CD1i1rnenCe an adminislra'jvt; 

action for assessment of civil penalties of up to $25,000 pet day for each ViO;81;011 

WI,Cll.cve, 'lily person has violated or is violating finy the CAA, Ptlt$(\Bnl to 

the Federal Civil Pem:llies Inflation Adjust1i1ent ACf 1990,28 USC § 2471, fiS 

Dockct NtY CAA-lG-2D09-0:43 ;'.?}\ Regien H) 
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10 $27,500 

increased to $37,500 per day for (',aett violation occurring on or after March 15,2004. 


III ALLf:GF.D\,10LAnONS 


Count 1 


20. Under 40 C.P.R. § 49.138(e)(1), the ow:!cr :;r opc(stOr of an a:~;::cllution source 

that existed on June 7, 2005, the effective date of the F ARR, must initially register the source 

with EPA no later than Fehru&f)' t), 2007. 

2l. Cnder 40 C.f,R. § 49.138(e)(2), after initial regis:ration, tbe owner or 

operator of an air pollution :,.;Jurc.e m'Jst re-register with EPA by February 15 of each yea~. 
<, 

Mcl~abb Grain did :lOI submit to EPA 3n i:1itial reglstralion as required by 40 

CF,R, § 49, \ 38(d) and (e)( l) on or before FebrJary \ 5, 2007, 

iv1cKabb Grain did not submit to EPA an anr'J.ual fcgistration as required by 40 

C.l' ,R. § 49.13 Sed) and (e)(2) on or before Fe:brua:y t 5, 2008. 

24" McNabb Grain did not submi:-1Q EPA an -Q(iOU:l: registration as requi~ed by 40 

McKabb Grain faited to co::nply \vith the Initial and 3:m,.131 registration 

requirements of 40 c.PJC § 49.138(d) and (e), beginning Feb;"mry 15, 2007> and continuing 

annually until yfcNabb Grain submitted a lat;:: initial registration and annual updates ~o com~ct 

these violations on March 16,2009" 

Count 2 

26. Under 40 C.F.R. § 49.126(d)(1), any p::tson who owns or ()pcratcs a source of 

f'Jgitive P$,liculate m~Hter emissions must take all reaso:lable prec.amions to prevent fugitive 
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particulate matter emis-sions and must maintain and operate the source to minimize fugit;ve 

particulate matter emJssions. 

27. On July 15,2008, an EPA inspector observed emIssions of fugitive particulate 

matter released from loading trucks with grain at the McNabb G~ain facility. The grain was 

IO:lced into the trucks from a discharge spout high enough above the truck to cause fugitive 

particulate matter emissions. Control devices are wideiy availa~le to control emissions from 

grain discharge spOUlS, and no such control device was in use at the McNabb Grain facility until 

one was installed on or about April 30, 2009. 

28. McNabb Gmin failed to tske all reasonable prec3l:tions to prevent fugitive 

particulate matter emlsslo[ls from at least July 15,2008 until April 30, 2009, in viola:ion 0[40 

C.P.K § 49,126(d)(l). 

Count3 

29. Onder 40 C.F.R, § 49.126(e)(l)(i), any person who owns OJ," operates a sot.:rce of 

fugitive particulate matter emissions must annually sur.'ey the source(s) during typical operating 

and meteorological conditions to determine the sources of tGgitive particulate mst.er emissions. 

30. McNabb Grain did not CODduct an annual survey of sources of fugitive particulate 

matter emissions until March 16,2009. 

31, McNabb Grain failed to conduct a survey to detennine the sources of fugitive 

paittculatc matteremlssions by the due date of June 7, 2006, one year after the effective date of 

the FAJUZ, and annually thereafter until1'1arch 16,2009, in violation of 40 C.F.R. 

§ 49,126(e)(1 lei). 

DDcket No, CAA-1O"2C09-0243 EPA Region )0 
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Cou nt 4 

32, Under 40 C,F.R, § 49. I 26(e-)CI )(ii) and (iii) any p;;rson who owns or operate:;; a 

source n1 fugiti've particulate ma:ter emissions must annually det<:rmine what :-easonab1c 

precautions. will be taken to prevent fugitive partH.:uiate matter emlssiollS and pre pure and update 

as necessary f0Howing each clTjssions survey a written plan that SPtC,[i(:s those reasonal::le 

precautions and procedures to be fonowcd. 

From June 7, 2006 until March 16,2009, McNabb Grain did not prepare and 

update a ,vrilten plim that speclued the reasonable precautions that wi!! be taken and the 

procedures to be hHowed to prevent fugitive particulate matter em13sions. 
,. 

34. :V1c~abb Grain failed to detenrdnt the rC4sonaoie pre::a'.:!!ons and p;:eparc a 

written plan fOT preventmg r:;gltlVeparticulate matter emissions in VIolation of 40 C.P,R. 

§ 49, t26{c)(t)(ii) and (ili} 

CountS 

35. "'Under 40 C.F .R. § 49, 1 26(e){ l){iv), any person who owns or operates a source of 

fugitive pHr:icu;ate n",a:tcrCfnlSS}Oas t,iJst implement the written plan and maintain and operate: 

the source to minimize fugitive particulate matter emissions, 

36. .f\.4c>l"abb Grain faHeo to irr;p~emsn! a wlitt<'n plan to maintain and ;;pc!1ite tl1C 

MC>l"abbfadlity to m;nimlze fugitive particuiate maHer emissk'fiS from JUn>:' 7,2006, tllYUUlih 

Macch 16.2009. 

37. :Vlc},;obb grain faild to implement a written plan to minimize fugitive part!culute 

matter emissions in vJolation of 40 C.F ,R. § 49, 126(e)(1)(IY). 

D;J2"kd No, CAA·j O..2009~0243 EPA Region 10 
CCmtflc and FieD: 0;6::( 12GO Sixth Av",rtue, ORC"IS8 
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Count 6 

38, Under 40 C.F.R. § 49,U6(e)(l)(v), My person who owns Of operates a source of 

fllgitive particulate matter emissions must maintain records f()f five years (hat document the 

survc) s and the rei:;f;onable p:--ecal.l:ioc::i 

e:m:$S)OIl5. 

39. McNabb Grain does noi have records that document the surveys and the 

rc\;;,-onabJe prf>£<lulions that were taken to prevent fugitive particulate ma'1er emissions for the 

peri(1d be!w£¢n June 7, 2006, and Merch 10, 2009. 

40. !\:jc.Nabb Gwin failed to maintain records that document the surveys and the 
< 

reaso:Ul.blc: preC'..3.utiom; that were caken to prevent fugitive ;)1.0J::t:r c:n';SSi0tts in viofa:io:1 of 40 

CF,R, § 49.126(e)(J)(v). 

IV, CONSENT AGREE!vlENT 

EPA and Respondent, by their undersigned representatives, hereby. stipulate and 

agree as follo\1';::;: 

41 " ~ Rs,qrondent stipulat8$ tna: EP k!H1S juri~di(;::ion over this matte(, 

forth in Sections n, Jnd III. of thE, CAfO, 

43, Upon consIderation of the fnctors in S",He," l13(e) onh;;; CAA, 42 U,',\h 

§ 7413(e), <lnd in accord:mce with the EPA Region 10 Clean Air Act Civil Penalry 

Gddelines for lodi*-r: Reservations, EPA has deterrr:lne<l and R~&pondent agtees that (':(\ 

appropriate penalty to sectle this action is FiFTEEl'-! lHOUSAlx'D FOUR H~vRED 

Al'D SIXTY TWO DOLLARS ($l5,462.00), 

Docket No, CAA~1(h.2009wO:43 E?A 10 
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44. Respondent consents to the Issuance of the Finat Order set fon:h herein, and 

to p?yment of 3 civil r<malty of en""nC"L"" THOUSAND FOUR HUNDRED SIXTY 

TWO DOLLARS ($15,462 00) within 30 days ortne effective daw of tile Final Order, 

Payment under the CA FO fbal~ be made by c&shicY ) or cert: check O~ 

money order, made payable to the order of "United States Treasury" and delivtred to L~e 

foEowing address: 

V.S. Environmental Protection Agenc.y 
Fines and Penalties 
Cincinnati Finance Center 
p"o" Box 979077 
SL Louis, MO 63197·9000 

Respondent shaH note 00 the payment Respondent's name and address, the case name, and 

the docket GL<mber ofUle case and shall submit a photocopy of the payrnent to; 

Region 10 Heating Clerk 
v.S EPA Region 10 
1200 Sixth Avenue, SHite 900, ORC·158 
Seattle" 98101 

of Compi;;mce find Enf"rcemenl 
US, EPA Region 10 
not) Sixth Avenue:", SiGn,OCi-2-127 
Seilttlc, Wa:;Jll1jnt.:m 98101 
Attn: DOCfild D051;;;;11 

Should Rc:>pondcN faille pay lhe PC::1dity cS!eS!tcdhy th1s CAFO ag.:,tr;st 

Respondtm in fu;1 by ilS due date, the entire unpaid baLance of the penalty and accrued 

interest nSiessed against Responde:lt by this CAPO shaH become immedii,ttely due and 

owing. Should such a failure to pay OCcur, Respondent may be subject to a civil act~on 

pursuant to Section 113(d)(5) of the CAA, 42 U,S,C, § 7413(d)(5), to collect the assessed 

Ode!;:¢! ;.j(L CAAAG·2;fJ:J9·0243 EPA to 
Consent AgreemeJ1t and Fina! O:'der 1200 $,;\1:0 Avel'lt(\ ORe·1SS 
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penalty under the CAI\. In a;lY such collection [!CtlOl1, the validity, amount, and 

appropriateness of the penal:y shall nOt be subject to review, 

47. Should Respondent fail to pay the penalties assessed by this CAFO in full 

by their due date, Respondent shall also be responsible for payment of tile fonowing 

amounts: 

a. 1l1.~~r%:'Lt. Any unpaid portion of the assessed penalty shall bear interest at 

(he rate established pursuant to 26 iJ.S.c. § 6621(a)(2) from th~ effective date of the 

Final Order, provided, however, that no interest shall be payable on any portion of the 

assessed penalty that is paid within 30 days of the effective date of the Final Order. 
<. 

42 USc. § 7413(d)(S), sho'Jld Respondent fail to pay on a timely basis the penalty 

and interest assessed against Respondent, Respondent shall also be required to pay 

the United States' edorcement expenses, including but not limited to attorney fees 

and costs incurred by the Uui(cd Sta:cs for collection proceedings, and a 4~arterly 

nonpayment penalty for each quarter during which such failure to pay persists. 

Such nonpayment penalty shall be ten percent of the agg;regate amount of 

Respondent's outstanding penalties and nonpayment penalties accrued from the 

beginning of such quarter. 

48. Respondent agr~es not to claim or attempt to claim a federal or state inc-orne 

t3X deduction or credit covering all or any part of the penalty paid to the United Slates 

Treasurer under this CAFO. 

Docket No. CAA-1O-2OD9-0243 EPA RegiQ~ 10 
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49. Respondent represents that it is duly authorized to (,XeeD!:: this CAFO ~nd 

that t:i¢ party signIng thIs CAFO On Its behalf is duly authorized to bind Respondent to the 

:erms of this CAFO. 

50 The provisions of'lhis CAFO shaH bind Respondent its officers, 

Circ"i"i';, agents, servants, C:Tlp:oyces, SU;::;Ce$Sors, and asslgns, 

51, Respond~IH explicitly waives its right to contest tbe allegations contained in 

Ihis CAFO and to appcol Final Order contained herein. 

Except as described in psragr±f'h 47, each party to 

own costs in bringing ot defending this action. 

53. This CAFO shall :lot relieve Responden: of its obliLZJtlon to ccrrrply wit:-, aU 
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Conser.! Agn:;:n0t1! And Vinal Order t2{)O Sixth Ave.rruc, ORColS8 
';>.fc"\.:bb Grein, 10<, SC3:u!e, Wjt:!1i1tg'.on nlUl 

i: 0::13 Tdephonc (206)553-4194 
Fa.x: 55:LiH63 

http:Wjt:!1i1tg'.on


applicable p:-ovisiom of federal, s~ate, or local lav/. nor shall i: be COTI$[cxd to be a ru;ing 

on, or determmation of, aoy issue related to any federaJ., or local permit. 


STll'ULATED AND AG'<.EED BY, 


FOR 

RESPONDE:;T 


"< { > 
~,;:". 

J\'lC'IABB GRAIN, NC. 

FOR 

( 
<it 0\?, skr ector 

Oftlz'<': of Corpplianc"" Ad Eni'orceJllCl1t 
C.s. ENVlljo{)~.;.>!E 'TAL PROTECTiON AGENCY 
R',,(llON Il!/ 

Doc<{;\ fi(L C/\/\· l{j·200'i·u243 
C')fi$i'rt a."id Fw,,,j Ordc. 

Grain, Inc. 
1:2 of 13 
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v. £1:'<)l.L ORDER 

54. The terms of the foregoing CODse·nt Agreement arc hereby ratl and 

inco:por?JOO by reference This Firtll Order, Rc'p,n,denl is hCICby ordered I;) Ct;mpJy 

with the foregoing TCITnS: of settlement 

55. This CAFO copsrit1Jle, a relense and SZt1:1enlcm by of ali claims 

civil penaities pursuan~ to the eAA for the particular viol&lions aBeged In Sections II, and 

m. of this CAFO. In a:::cordance wltil40 C.P.R. § 3l(a), nothi::g in th}s CAFO 

the right of EPA or the Coited States to pursue appropriate injunctive or other 

equitabk :el jef or criminal sanctions for any violati:::IH of law, This CAFO dees rcot waive, ,. 

ext~;'15'Jis.h, or otherv/se affect Respondent's obligations to comply with all applicable 

provistcns of CAl\. and regulations and permits lssued thereunder. 

56. Respondent shall pay a civil penaJty ~n the amount or FIFTEEN 

THOUSAND FOUR HUNDRED AND SIXTY TWO DOL.LARS ($15,462.00) as 

provided in Sectlon IV. aboV<$. 

57. Th~s Fir~:l! Order shaH become effective upon fll1ng. 

SO ORDERED 'his ,:,c<0\.lay .i\::::f::'..:..~L...... 2009. 

e";",,;;),, Ay,,·,mS'lt4x<! r;;dJ VrCtr 
;v,fcNz.bb Inc. 

130;13 

!WA Region 10 
1200 Six.h Avenue, ORC. iSS 
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Telcptollc; t2f1(; 1553·,H 94 
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· . 
CERTIFICATE OF SERVICE 

The undersigned certifies that the original of the att ached CONSENT AGREEMENT 
AND FINAL ORDER in In the Matter of: Robert Meyer, DOCKET NO.: CAA-JO-2009­
0243 was filed with the Regiona l Hearing Clerk on October 27,2009. 

On October 27, 2009 the undersigned certifies that a true and correct copy of the 
document was deli vered to: 

Shirin Venus, Esquire 

US Envi ronmental Protection Agency 

1200 Sixth Avenue, ORC-IS8 

Suite 900 

Seatt le, \VA 9810] 


Further, the undersigned certifies that a true and correct copy oflhe aforementioned 
document was placed in the ·United States mail cert ified/return receipt on October 27, 2009) to: 

William B. McNabb 

President and Registered Agent 

McNabb Grain, mc. 

P.O. Box C 

Pocatello, lD 8320S 


DATED this 27" day of October 2009. 

\ 



